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Fuel cards and PSD2:
There is more than meets the eye

(written by our guest author Simon Lelieveldt)'.

We invited Simon Lelieveldt as guest author.
Simon is an independent regulatory consult-
ant in payments active in the Dutch Banking
and Payments sector. In his career, he has
worked both as a supervisor and a banker in
different roles, including project manager,
consultant, senior policy-advisor and head of
a department of professionals.

In the original Payment Services Directive
(PSD), article 3k provided for a proportional
application of the PSD1. Instruments with a
limited geographical reach and scope, such

In its proposal for the new version of the PSD,
the Commission claimed the existence of
payments systems, waivered as ‘limited net-
works” with massive volumes, which imply
greater risk and no legal protection for pay-
ment users, as ‘feedback from the market".
However, this feedback was not a result of
the external analysis® on the economic im-
pact of the PSD1.> What could be seen
though is that the interpretations of local
supervisors ranged from strict to very lenient,
which distorted the playing field in Europe. In
addition, some observers noted that there
was a strong desire by supervisors to have

as store cards and fuel cards were not subject to its provi- stricter rules for in particular the fuel cards market.*
sions. The exemption 3k was thus called the limited net-
work exemption. In the end, the net result was a very strict version of article

3k in the PSD2, to ensure that its future application would
be for truly limited networks only. In addition, any organisa-
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tion that uses this specific exemption has to notify the
supervisor.

The impact of this stricter scope on the issuance of fuel
cards is a very specific subject that so far has not received
a lot of detailed attention. Most observers assume that the

Our Comment;

1. On fuel cards and chain sales: understanding the
mechanism

Let's first have a closer look at the workings of a fuel
card and what it does in terms of business processes.
Generally speaking, fuel cards are delivered by oil
companies to corporate fleet owners, sometimes
distributed via resellers or co-branding arrangements.
They are effectively a tool that validates the legal
competency of its holder to receive goods/services
from service delivery stations.

The company to which the cards are provided takes
full responsibility for all services/goods delivered to
the users of the cards and receives a monthly over-
view of all purchases made with the cards. It can set
usage levels per card, ensuring that no more than a
certain amount of goods and services are to be deliv-
ered to the cardholder. It can also set the range of
goods to be delivered from narrow (fuel only) to wide
(fuel and shop goods).

Every month, the fleet owning company receives an
invoice with an overview of all purchases made and
the rebate applied (mostly volume based). This speci-
fies the purchases made in the network of the ail
company itself as well as those in other networks and
by other service providers. These other networks of
service stations may also deliver goods/services to the
card holder. What happens in practice is that prior to
the actual delivery, the cardholders’ oil company buys
the whole service/goods package that the card-holder
wishes to take out at the selected other networks with
whom the oil company has struck delivery and service
agreements.

fuel card is a regular payment card, used in a specific niche.
In reality however, the fuel card can be better qualified as a
purchase device, which is used to purchase goods, but not
to pay for them. Therefore, the application of the PSD2 to
fuel cards is less straightforward than it seems. There is
more than meets the eye here.

This results in a chain sale of goods/services from:

e the service station dealer to its country organisa-
tion,
e the service station country organisation to the oil
company national organisation,
e the oil company in a country to the corporate client
that distributed its cards to the employees.

While technically there may be many variations to this
flow, it does serve to achieve an important effect in
VAT terms. It allows the oil companies and networks
involved to reclaim the relevant VAT from local author-
ities and thus lower the end fee to the corporate fleet
OWNETs.

Thus, if we summarise the commercial reality of the
fuel card transactions we can see that in essence the
oil company provides goods/services to the fleet own-
er. It takes a counterparty risk in doing so but eventual-
ly the fleet owner pays via direct debit. This simple
structure is made somewhat more complex due to the
fact that the oil company:

e may use a complex supply chain with its own ser-
vices delivery as well as chain sales, catered for by
a lot of distribution and delivery agreements,

e may have a number of reseller or co-branding
arrangements in place, via which its cards or other
purchase tools (like on-board computers) end up in
the hands of the fleet owner,

e may instead of cards also use other devices, such
as cellphones, apps, tablets and web applications
to allow the holders of purchase tools to purchase
goods/services.
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2. Hey, it's a card and a PIN, but is it a payment instru- Using a purchase tool Using a payment
ment as well? instrument
! ) o Holder of purchase instru- Holder of instrument is by
Under the first payment services directive, there have . _ . i i
) S ment is not (by definition) design authorised to give
already been cases where a supervisor paid little at- ) )
; ) ) authorised to give payment | payment orders from that
tention to the actual value chain and the existence of .
A ) orders that relate to the account to the payee's
chain sales. An approach was taken from the view- -
) ; : billing account of the fleet account
point that, from the outside, the shop experience looks owner
so much like a payment card transaction that it would - :
- Holder only receives proof Holder receives proof of
be treated as such. We see someone arriving at the : )
) . . ) . of purchase / delivery but payment and possibly
service station, filling up the tank, using a plastic card
and Pin code in a terminal, getting a receipt and then not proof of payment alSo proof of purchase
+ getting . No cashback possible Cashback might be pos-

leaving. So that must be a payment then. .
9 pay sible under the rules of

the cards account

This similarity at face value is in my view however an
insufficient argument to treat the two cards as a pay-
ment instrument and to label the two transactions as

Oil company may designits | Card is a payment in-
own purchase, control and strument and payment

. , billing procedures, use its transactions with it fall
payment transactions. Let's have a closer look at the o
true difference between the two. own set of pgrchase tools under legislation (PSD)
and may set its own ac- and payment brand regu-
: = ceptance and risk parame- | lation, with bank specific
Using a purchase tool Using a payment : i
instrument ters. Inter-comApany delivery | acceptance and risk pa-
agreements will apply rameters
Used to instruct the Used to instruct the bank VAT recovered and rebate | VAT-recovery not includ-
retailer or service station | to make a payment to a applied to purchases by all | ed
to deliver third party bank account cardholders of the fleet
goods/services owner
The amount to be paid | The amount to be paid is Aggregated invoice for Periodic account state-
is unknown. At the end clear goods and services deliv- ment for payments made
of the month, rebates ered, sent to the corporate | or (as in the case of credit
are applied and the treasurer of the fleet owner, | cards): aggregated in-
reconstruction of what and paid for using the direct | voice for total value of
the actual equivalent debit instrument payments made, followed
price at this moment of by direct debit.
sale would have been, is
always a mathematical As we can see, the commercial reality of a purchase
reconstruction with a tank card is pretty different from that of the
Authentication of the Authentication of the same purchase with a bank card. Anyone using a fuel
card holder equals the card holder equals the card:
right to receive digital signature of the e does not know the relevant monetary amount
goods/services uptoa | payment transfer (which is determined later in the month),
certain threshold e s not authorised in any way to debit the corporate
Positive response by oil | Positive response equals account used for payment towards the oil compa-
company equals the the proper processing of ny,
formal sale of the ser- the payment instruction e only receives proof of delivery, but not proof of
vices/goods from ser- payment of a certain amount.
vice station to oil com-
pany and the mandate While the bank card ticks all the boxes, the fuel cards
to provide the ser- as outlined above do not qualify as payment instru-
vices/goods to the card ments under the current PSD. There is no request
holder being made to place, withdraw or transfer funds,

hence there is no payment transaction, no payment
order and no payment instrument.
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The commercial reality of a
purchase with a fuel card is
pretty different from that of
the same purchase with a
bank card.

3. Regulatory approach for fuel cards and chain sales
under PSD2

The current German draft law has a paragraph that
discusses the topic of chain sales:

‘If the service provider wants to avoid the qualification
of its service as a payment service in an economic
setting that looks like a payment triangle, it must al-
ways enter the purchase contract from the outset and
without any ifs and buts as a seller”°.

This phrase says that by taking over all obligations of
the retailer (effectively becoming the seller) a compa-
ny can avoid the payment services qualification for its
activities. It is a clarification that creates a good dis-
tinction between purchase processes and payment
configurations.

Unfortunately another paragraph in the explanatory
memorandum seems to treat instruments such as fuel
cards as payment instruments that might require an
exception. It contains a new criterion that operational-
ises the viewpoint of the regulator with respect to
limited networks and fuel cards. It says that if stuff
paid for with a card moves the car, then it can be lim-
ited goods/services, but as soon as the stuff paid for
is of a different nature (moving the consumer: drinks,
food) the exclusion will no longer apply:

‘For example, in the case of customer cards for private
transport (fuel cards), the basic principle is that every-
thing that moves the car (fuel, lubricants) is an excep-
tion, but not what moves people (shopware).”®

Using this basic notion to define limited services is in
itself not so problematic. It is a smart operationalisa-
tion, as long as it is used within the context of the law.
This means that the operationalisation only applies to
fuel cards that qualify as payment instruments.

What strikes me however, is that the paragraph ap-

Fuel cards as outlined above
do not qualify as payment in-
struments under the current
PSD.

pears to rest on the assumption that customer cards
and fuel cards are by definition limited network in-
struments and possibly full-swing payment instru-
ments. The option that these cards could also be mere
purchase tools that are out of scope is not explicitly
mentioned and thereby creates confusion in the mar-
ket.

So the main question is at which moment and based
on which arguments the supervisor will decide that for
fuel card A we have a payment situation that requires
regulation and that for fuel card B there is a purchase
situation which falls outside the PSD2 scope. When
does the fuel card invoke the PSD2 and does it then by
definition become a payment instrument?

4. Supervisory qualification on nature of goods or un-
derlying legal construct?

When evaluating the possible regulatory approaches,
we need to be aware of the possible legal gualifica-
tions of the fuel card in practice. In the fuel card arena
we can witness different players with different busi-
ness models and different terms and conditions.

For example, player A operates from a middle-
man/aggregator perspective and has no service sta-
tions but merely buys up large quantities of oil from
many different companies. They offer a tank card to
cardholders (or corporates distributing those cards to
their employees) with which one can pay for fuel as
well as for shop goods. For the fuel part of a purchase,
the aggregator card issuer is the provider of the fuel,
but for the shop goods, it is the shop owner. One can
find this covered in terms and conditions with a dis-
tinction between own business and third-party-
business. Purchases at the service station thus lead to
monthly payments to the aggregator, of which the part
of third party services is channelled onwards to the
third party business provider.

Now let's take player B, who issues fuel cards and
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Some figures of the fuel card market

The turnover of fuel cards in Europe (including Turkey) is estimated at approx. 75 - 80 b€ by Datamonitor and other re-
searchers. The largest market is probably Germany with a volume of 11.8 b€ (2015). About 27% of the total German fuel
turnover is generated by fuel cards, dominated by fleet cards (issued by oil companies) and trucker cards (DKV, UTA and
others). Of the total German card acquiring market (2015: 315 b€), fuel cards have a market share of 3.7%.

The fuel card market is relatively stable compared to other card markets with strong growth rates, like bank-issued debit
and credit cards. The figures are strongly influenced by the volatile price level of fuel. In Germany the number of fuel cards
issued is estimated at 5.7 m. (source of German figures: PaySys German Card Market Statistics 2006-2015).

operates or franchises their own service stations with
a more encompassing chain sale construction as
outlined in paragraph 2. All goods/services are taken
from the service station and resold to the card issuer,
who sells them to the company of the card holder.

then qualify fuel card B as out of scope of the
PSD2 and consider the process of payment for-
warding of company A as a payment service, re-
quiring supervision or exemption.

Effectively we can see sales and payments between
the oil company and the corporate company that dis-
tributed the cards to its employees. This is a purely
bilateral relationship where prior to the purchase both
the oil and shop goods are owned by the oil company
that issues the fuel card.

It would effectively turn
the Payment Service Di-
rective into a Purchase

Services Directive

If we now consider a purchase at a service station
where the card holder purchases both fuel and a can
of coke, we can choose to:

1. disregard the legal structure and qualify both card
A and card B as payment instruments, as the can
of coke moves the customer rather than the car
and it looks pretty much like a payment transaction
with card and PIN,

2. disregard the appearances and scope of services
bought and look at the legal underpinnings. We

It is clear to me that option 1) doesn't work. It would
require companies with a chain sale model (out of
scope of the PSD2) to superimpose on their current
payment processes a model which is the complete
reverse, with card holders paying the full amount to
the end of the distribution chain (the service station)
and the service station being obliged to refund all
other players in the value chain for their services deliv-
ered.” It would be an approach that would effectively
turn the Payment Service Directive into a Purchase
Services Directive.

The only sensible approach is to take a good look at
the legal underpinnings and use a true functional ap-
proach, based on the actual business processes oc-
curring.8 As far as | know this is the approach favoured
by the BaFin (German Financial Supervisory Authority).
This means that if there is indeed a full chain sale
model, than the fuel card is not in scope. But as soon
as somewhere in the business model either company
A or B is forwarding money to third party service pro-
viders, rather than fully buying and reselling their
goods/services, the business model will involve pay-
ment services.

5. The devil is in the details...

It is important to note that it would be incorrect to
immediately label fuel card A of the above example as
a payment instrument. Whether or not fuel card A is a
payment instrument depends on the exact nature of
the terms and conditions. If the card is not used to
instruct company A to make a specific payment of a
specific amount to the account of the service station,
it would not fulfil the definitions of the PSD2. It would
serve to add shopping items to a purchase list, which
will be paid by the end of the month in which situation
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the payment transaction (and payment instrument) is
still the monthly direct debit rather than the purchase
transaction with fuel card.

Having said that, the use of fuel card A may occur in a
business process of a company to which the PSD2
now does apply. The reason for this applicability is
that on a European level the Member States have
chosen to no longer accept the reasoning that some
payments processes may qualify as a relatively insig-
nificant ancillary business, which is out of scope of the
PSD. Under PSD2, it doesnt matter how small the
payment stream is in relation to your general business:
any company that effectively acts as a payment ser-
vice provider will need to comply with the PSD2 rules.

Company A may now choose to solve its PSD2 prob-
lem by hiring a payment service provider to ensure
PSD2 compliancy. This can be achieved by redefining
the fuel card as a payment instrument under the PSD2.
| can opt for the exemption under Article 3k by restrict-
ing the range of products and services. It is also pos-
sible to set up alternate models in which it is ensured
that the payments leg of transactions are executed
under PSD2 compliant legal and business agreements.
In any case, the bottom line for company A is that a
part of its business is now within the scope of the
PSD2, while it wasn't under PSD1.

Whether or not a fuel card
is a payment instrument
depends on the exact na-
ture of the terms and
conditions.

For company B, nothing changes under the PSD2 as
long as it operates its fuel card under the full chain
sale construct. This means that, under the proposed
German interpretation, it also needs to take liability for
all goods/services purchased with the card. Further-

more, company B needs to ensure that its current use
of the fuel card does not involve some residual third
party services streams that have over time been add-
ed to the chain sale model. Some local implementa-
tions may have been introduced over time that may
now turn out to be PSD2 relevant.

The final consequence of the above approach is that -
for good reasons — the situation may occur that even
when using two very similar fuel cards, the purchase
of the can of coke with fuel card A leads to PSD2 ap-
plicability, while the same purchase with fuel card B
doesn't.

6. Why does the fuel card exemption discussion matter
so much?

The fuel card exemption discussion under PSD2 is not
just relevant in the regulatory context or for the fuel
card market only. It's relevant for all European retailers
and business partners in value chains, because there
is no analytical difference between the fuel card and
PIN mentioned above and the user ID/password com-
bination that is in use by retail customers who are
shopping at websites. Both tools serve to identify the
user and agree to the delivery/purchase of services.
Payments are organised via a separate procedure via
a regular bank or payment institution.

The fuel card example stresses the importance of a
truly functional approach, based on the legal qualifica-
tions used in commerce. This avoids the emergence
of an arbitrary ‘similarity argument’. Such similarity
arguments may lead supervisors to incorrectly view
some technical purchase tools in the market as pay-
ment instruments, with the consequence that the
Payments Services Directive turns into a Purchase
Services Directive and all merchant purchase buttons
and websites become payment instruments.

We should not cross that Rubicon and avoid trans-
forming the PSD2 into a Purchase Services Directive.
By sticking to a true definition-based functional ap-
proach, we will be able to preserve the goals of the
PSD2 regulation: a technology neutral application of
legal texts. This requires supervisors to look through
the technological appearance but not through the
essence of the commercial transactions and functions
at hand.

Let commerce be commerce and payments be pay-
ments.
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